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摘   要  
摘  要 
在国际油价攀升的背景下，厄瓜多尔 2006 年 4 月修订石油法案对所有





















































In the backdrop of rising international oil prices, Ecuador amended its oil 
law in June, 2006 and introduced a so-called “oil windfall tax” against all of the 
private oil companies in Ecuador at the rate of 50%. And the rate went up to 
99% in Oct, 2007. Foreign oil companies in Ecuador were greatly affected by 
the above “tax”. Therefore, several of them issued Ecuador to International 
Center for Settlement of Investment Disputes (hereinafter referred to as 
“ICSID”), either based on the BITs Ecuador had concluded with their home 
country or the investment contracts Ecuador or its subdivisions and agencies 
had entered into with the investors themselves, which made Ecuador the number 
two country (after Argentina) being sued by investors before ICSID in all of the 
pending cases. The purpose of this article is to analyze the jurisdiction of the 
relevant tribunals and the investors’ arbitration claims and to draw lessons from 
the cases, which would benefit China both in preventing the investor-state 
arbitrations and in protecting Chinese overseas investments. 
This article consists of four chapters, besides the introduction and the 
conclusion. 
Chapter 1 first summarizes the status of oil resources in Ecuador, and then 
discusses the social background of the “oil windfall tax”, introduces the 
relevant law and decrees concerning the “tax” in issue and gives an overview of 
the cases arising therefrom . 
Chapter 2 analyzes the jurisdiction of the tribunals. It refers to the impact 
of Ecuador’s behaviors outside the tribunals which may have consequences on 
the jurisdiction of the tribunals and also considers the tribunals’ jurisdiction 
based on BITs and investment contracts. 
Chapter 3 analyzes the investors’ claims. It mainly discusses whether the 
“oil windfall tax” constitutes indirect expropriation and whether it breaches fair 
and equitable treatment. 
Chapter 4 points out the lessons China can learn from the cases. It mainly 
discusses how to prevent China as a host country from being sued to ICSID and 
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ICSID 




Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States 
解决国家与他国国民间投资争端公约 
UNCTAD 
United Nations Conference on Trade and Development 
联合国贸易与发展会议 
NAFTA 
North American Free Trade Agreement 
北美自由贸易协定 
BIT 
Bilateral Investment Treaty 
双边投资条约 
OECD 






























案例表 Table of Cases 
案例表 Table of Cases  
Burlington 
Case 
Burlington Resources Inc. and others v. Republic of Ecuador 
and Empresa Estatal Petróleos del Ecuador (PetroEcuador) 
ICSID Case No. ARB/08/5 
Perenco Case 
Perenco Ecuador Limited v. Republic of Ecuador and 
Empresa Estatal Petróleos del Ecuador (Petroecuador) 
ICSID Case No. ARB/08/6 
Repsol Case 
Repsol YPF Ecuador, S.A. and others v. Republic of 
Ecuador and Empresa Estatal Petróleos del Ecuador 
(PetroEcuador)  
ICSID Case No. ARB/08/10 
Murphy Case 
Murphy Exploration and Production Company International 
v. Republic of Ecuador  
ICSID Case No. ARB/08/4 
City Oriente 
Case 
City Oriente Limited v. Republic of Ecuador and Empresa 
Estatal Petróleos del Ecuador (Petroecuador)  
ICSID Case No. ARB/06/21 
Maffezini Case 
Emilio Agustín Maffezini v. Kingdom of Spain 
ICSID Case No. ARB/97/7 
Vivendi Case 
Compañía de Aguas del Aconquija S.A. and Vivendi 
Universal S.A. v. Argentine Republic 
ICSID Case No. ARB/97/3 
SGS v. 
Pakistan Case 
SGS Société Générale de Surveillance, S.A. v. Pakistan, 




SGS Société Générale de Surveillance, S.A. v. the Republic 
of the Philippines 















Pope & Talbot 
Case 
Pope & Talbot Inc. v. Canada 
NAFTA 
OEPC Case 
Occidental Exploration & Production Co. v. Ecuador 
Case No. UN3467 
Azurix Case 
Azurix Corp v. The Argentine Republic 
ICSID Case No. ARB/01/12 
Mondev Case 
Mondev International Ltd. v. United States of America 
ICSID Case No. ARB(AF)/99/2 
CMS Case 
CMS Gas Transmission Company v. The Argentine Republic
ICSID Case No. ARB/01/3 
Duke Case 
Duke Energy Electroquil Partners and Electroquil S.A. v. 
Republic of Ecuador  
ICSID Case No. ARB/04/19 
Tecmed Case 
Técnicas Medioambientales Tecmed, S.A. v. United 
Mexican States 
ICSID Case No. ARB(AF)/00/02 
LG&E Case 
LG&E Energy Corp., LG&E Capital Corp. and LG&E 
International Inc. v. Argentine Republic  
























目   录  
目  录  
引  言 ............................................................................................ 1 
第一章 厄瓜多尔石油暴利税纠纷概述 ........................................ 2 




第二节  厄瓜多尔的石油暴利税法令及其引发的仲裁危机 ...........................4 
一、厄瓜多尔的石油暴利税法令 ............................................................4 
二、石油暴利税引起的仲裁危机 ............................................................4 
第二章 程序分析：仲裁庭管辖权分析 ........................................ 7 










第三节  基于投资协议的仲裁庭管辖权分析 ...............................................16 
一、产品分成合同的仲裁条款优先适用 ..............................................17 
二、ICSID管辖权之于合同请求 ...........................................................18 















第一节 概述 ................................................................................ 19 
第二节  投资者仲裁理由之一：石油暴利税构成间接征收 .........................20 
一、厄瓜多尔双边投资条约对间接征收的规定 ...................................20 
二、石油暴利税与间接征收 .................................................................21 
第三节  投资者仲裁理由之二：石油暴利税违反公平与公正待遇 ..............24 
一、厄瓜多尔双边投资条约中关于公平与公正待遇的规定 ................25 
二、石油暴利税与公平与公正待遇 ......................................................27 
第四章 石油暴利税相关案件对中国的启示 ............................... 31 
第一节  中国作为东道国预防被诉诸仲裁的方法 ........................................32 
一、国际层面:中国双边投资条约应有的安全阀 ..................................32 
二、国内层面：中国政府应审慎行政 ..................................................34 
第二节  加强对中国海外投资的保护 ...........................................................35 
一、国家层面：多方面着手为中国海外投资保驾护航 ........................35 
二、投资者层面：要学会自我保护 ......................................................36 
结  语 .......................................................................................... 38 





















Instruction ······················································································· 1 
Chapter 1 A Summary of the Disputes on Ecuador’s Oil Windfall 
Tax ················································································ 2 
Subchapter 1 The Background of Ecuador’s Oil Windfall Tax ············· 2 
Section 1 An Introduction to Ecuador’s Oil Resources ····························· 2 
Section 2 Foreign Investment in Ecuador’s Oil Industry ·························· 2 
Section 3 Social Background ·································································· 3 
Subchapter 2 The Law and Decrees Concerning the Oil Windfall Tax in 
Ecuador and the Arbitration Crisis Arising therefrom ··········· 4 
Section 1 The Law and Decrees Concerning the Oil Windfall Tax in 
Ecuador ·················································································· 4 
Section 2 The Arbitration Crisis Arising from the Oil Windfall Tax ················ 4 
Chapter 2 Procedural Analyses: Analyses on the Jurisdiction of 
the Tribunals·································································· 7 
Subchapter 1 The Impact on the Tribunals’ Jurisdiction of Ecuador’s 
Behaviors outside the Tribunals ·············································· 8 
Section 1 The Impact on the Tribunals’ Jurisdiction of Ecuador’s Notice 
Made under ICSID Convention Article 25(4) ···························· 8 
Section 2 The Impact on the Tribunals’ Jurisdiction of Ecuador’s 
Constitution Amending ···························································· 9 
Section 3 The Impact on the Tribunals’ Jurisdiction of Ecuador’s 
Denunciation of Several BITs ················································ 10 
Section 4 The Impact on the Tribunals’ Jurisdiction of Ecuador’s 
Denunciation of ICSID Convention ········································ 10 
Subchapter 2 Analyses on the Tribunals’ Jurisdiction Based on the BITs·· 12 
Section 1 The Character of the Oil Windfall Tax and the Jurisdiction of 
the Tribunals ········································································· 12 
Section 2 Local Remedies Clauses or Fork in the Road Clauses and the 















Section 3 Umbrella Clauses and the Jurisdiction of the Tribunals ··········· 15 
Subchapter 3 Analyses on the Tribunals’ Jurisdiction Based on the Product 
Sharing Contracts ·································································· 16 
Section 1 The Priority of the Arbitration Clauses in Product Sharing 
Contracts··············································································· 17 
Section 2 ICSID’s Jurisdiction over Contract Claims ····························· 18 
Chapter 3 Substantive Analyses: Analyses on the Investors’ 
Arbitration Claims ·······················································19 
Subchapter 1 Introduction ··········································································· 19 
Subchapter 2 The Investors’ Arbitration Claim: the Oil Windfall Tax 
Constituting Indirect Expropriation ······································ 20 
Section 1 Provisions Concerning Indirect Expropriation in BITs 
Concluded by Ecuador ··························································· 20 
Section 2 The Oil Windfall Tax and Indirect Expropriation···················· 21 
Subchapter 2 The Investors’ Arbitration Claim: the Oil Windfall Tax 
Breaching Fair and Equitable Treatment ······························ 24 
Section 1 Provisions Concerning Fair and Equitable Treatment in BITs 
Concluded by Ecuador ··························································· 25 
Section 2 The Oil Windfall Tax and Fair and Equitable Treatment ········· 27 
Chapter 4 Lessons China Can Learn From the Cases Concerning 
the Oil Windfall Tax ·····················································31 
Subchapter 1 The Methods For China as A Host Country to Prevent from 
Being Sued to International Tribunals ·································· 32 
Section 1 International Level: Safety Valves Which Should Be Embodied 
in Chinese BITs····································································· 32 
Section 2 Internal Level: The Chinese Government Agents Should 
Administrate Prudently ·························································· 34 
Subchapter 2 The Protection of Chinese Overseas Investment ··················· 35 
Section 1 State Level: Methods for Protecting Chinese Overseas 
Investment ············································································ 35 
















引   言  








































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
